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0n July 26 we sent you a copy of the study on this subject prepared by
cur research consultant, Professor Harold Verrsll of U.C.L.A. The Southern
Comnittee has teken action on this study which is reported in the minutes of
ite meeting of June 8, 1957 sent to you on June 11. The matter is, therefore,

ready for consideration by the Commission at the August, 1957 meeting.

Regpectfully submitted,

John R. MeDonough, Jr.
Executive Secretary
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A STUDY TC DETERMINE WHETHER THE
DOCTRINE OF WORTHIER TITLE
SHOULD BE ABOLISHED*

# This study was made at the direction of the Law Revision
Cormission by Professor Harold E. Verrall of the School
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A STUDY TO DETERMINE WHETHER THE DOCTRINE OF WORTHIER

TITLE SHOULD BE ABOLISHED

INTRODUCTION

Among the rules of the common law respecting real property was the so-
called "Doctrine of Worthier Title."” In the langusge of the Royal Commissicners
Appolnted to Enguire Into the Law of England Respecting Real Property in 1833:

By a Rule confined to Real Estate, a devise to a
person who, in conseqguence of being the Heir of the
Testator, would be entitled 1f the Testator had died
intestate, is vold. In like manner, an ultimate
limitation to the grantor in a settlement [inter
vivos transfer] is considered to have no operation,
and to leave him the reversion as part of his old
estate. Varlous reasons are assigned for these rules;

one is the greater advantage to vwhich lords of manors
vere formesly—enwitied, T Tty tenmrt s geyutred——""
their estates by descent; anocther, thet descent is

the title most favoured and protected by the Law;

and a third, that it is unnecessary to allege a gift

of that which passes by Law, according to the maxim,

Fortior est dispositio legis quam conventic hominum.#¥% 1
The rule which came to be referred to as the "Doctrine of Worthier Title,"” thus
designates two rules developed in feudal England. COne applied where a devise
limited property to a person who would take the seme property had there been no
devise., This person was going to teke and the question was anly by what "title"
was he to take. Due to differences in the incidents of the title by deviee and
of the title by inheritence feudal policy dictated that he take by the worthler
title, inheritance. With the obsolescence of the feudel institution and the
subjection of the assets of a testate decedent to the payment of his debts, the

reason for the rule dissppeared end in England it was abolished in 1833, e The

p——

second of the two rules applied to inter vivos conveyances containing a limitation

"to the heirs of the comveyor or & limitetion heving a similar meaning, This




rule declared void the limitation to the heirs of the conveyor. The principal
support for this again was feudsl policy and agsin with the obsolescence of the

feudal institution the rule was abolished in Egggnd.‘_;
In Americe from the very beginning the incidents of titles by devise and

titles by inheritance were practically the same. As a result there was little
occasion to invoke the doctrine of worthier title as applied in will cases. It

vas considered cbsolete and no old or new reasons pressed for its continued

recognition, The American Lav Institute therefore found thet the wills branch of

h_ This does not have the support

w

——— )

the doctrine was not part of American common law.

of all American jurisdictions. In a few states some recognition of the rule in

>

wills cases is found, Because the doctrine had been sc recognized and because

of the fact that it had been so freguently mentioned in cases, thewﬁmerican Taw

Institute and the Commissioners on Uniform State Laws recommended legislation

e, .

L R

expressly providing_ that the doctrine as Va.p__t_}:!.ied to wills esses ig not part of

American law.
- oenaresie
The doctrine of worthier title as applied in inter yivos cases did not

have a similar history. It was widely accepted as pa:rtmonflyﬂh;emmrican comnon,

law although the feudsl reasons for the rule no longer had merit and no new
regsons were found to gupport the rule., While the rule was widely accepted as
part of the American common law, it was ectuelly applied in relatively few cases
until conveyances in trust begen to grow in numbers during this century. As is
demongtrated below, in these modern cases the rule has been given a new character

and & new supporting reason; i‘E_“ has _besn mowlded iuio a rule of consiruction
amd held to be supported by an assumed intention of the conveyor. 7




DEFINITION OF THE DOCTRINE

 The modern doctrine of worthler title is stated in the Restatement of
Property, Section 314:

(1) When a person makes an otherwise effective iuter
vivoa copveyance of an interest in land to his heirs, or
of an interest in things other than Jand, to his next of
kin, then, unless & contrary intent is found fram
additionel language or circumstances, such conveyance
to his heirs or next of kxin is & nullity in the sense
that it designates neither a conveyee nor the type of
interest of a conveyee.

(2) Neither a rule of construction corresponding
to that stated in Subsection (1}, nor a rule of law
analogous thereto, epplies to a devise of en interest
in land or in personalty.

Comment &. *% In the early stages of the development
of the rule stated in Subsection (1), it was a rule of law
applicable only to conveyances of land. Due to the
prevalence in modern times of a policy to effectuate
the intention of the conveyor when no gcod reason requires
its frustration, the modern asuthorities have relaxed this
ruie of law into & rule of construction. The rule thus
diluted has been ﬂﬁWmﬂty with
a resultant symmetry W

The continuance of the rﬁgﬁg@;ﬂ_&ﬁmﬂcﬂm—m.
as a rule of COnETMUSTION 1g Jjustified on the basis that
it represents the probable intention of fhe AVerage.
cgnveyor. re a person mekes a gift in remainder to
hiz own heirs {perticularly where he also gives himself
an estate for life) he seldom intends to create an
indestructible interest in those persons who take his

property by intestacy, but intends the same thing as
if he had given the remainder "to my estate”.

Under the influence of the New York Court of Appeals and the Americen
Law Institute's Restatement of the Law of Property, the late cases have generally
considered the doctrine of'wor.t.hier title in inter vivoe cases to be & rule of
constmction.s In some states, however, it was early stated and applied as a
rule of law and it is entirely poesible the courts in these states may feel

bound by the early precedents and not follow the modern trend. 2
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The principal development of the modern rule of worthier title in

A B L T P A AT L4 R T

deed;ggses has been in New York. Cases in other jurisdictions have in general

followed or attempted to follow the New York developments. None of these other
jurisdictions have had enough experience to warrant a detailed consideration of
their cases. New York alone has had such experience and its cases reveal with
certainty the unworkeble character of the modern rule. They must be considered

in scme detail.

DEVELOPMENT OF THE DOCTRINE IN NEW YORK

Tt was in 1919 in Doctor v. Hughes *C that Judge Cardozo suggested that

the doctrine of worthier title as applied in deed cases persisted, if at all, as a
rule of construction. Priocr to that it had been held or assumed that the doctrine
was & rule of law, that a person could not create a remainder in his heirs no
matter how clearly he manifested his intention to do so. Admittedly, some of the
earlier cases cen be read as stating the rule as one of construction but the real
support for that started with the Cardozo statement. This device of diluting a
rule of law into & rule of construction has been employed by many courts as a
first step in ridding the law of an unwanted and unsupportable rule of law.
Thereafter the rule mey wither and die or live on without harm. This might well
have been Judge Cerdozo's intention with respect to the doctrine of worthier title.
Such, however, was not what happened with the inter vivos branch of the doctrine

in New York.

b
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The Leading Case: Doctor v. Hughes

This was an actiogwyxmcreditors of a settlor's heir apparent to reach

his interest in the trust assets. The trust provided for the payment of income
g

from reelty to the settlor and upon his death for the conveyance of the title to
his heirs at law. The court held that a daughter of the setilor, cne of his two
sole descendants, dild not have any interest which creditors could reach because
the settlor did not intend to glve a remainder interest to anyone. Judge Cardozo
in his opinion first noticed the English doctrine of worthier title and the
English leglsletion abolishing the doctrine and then continued:

But in the absence of modifying statute, the ruie
persists today, at least as a rule of construction, if
not as one of property. ¥**{Alt the outset, probably,
like the rule in Shelley's Case (Webb v. Sweet, 187
N.Y. 172, 176), it was & rule, not of comstruction,
but of property. But it wailnever applied in all its
rigor to executory trusts, {citations omitted],
which were "moulded by the court as best to answer the
intent of the person creating them" [citations ocmitted].
We mey essume that this is the principle that would
control the courts todaye. Executory limitations are
no longer distinguished from remainders, bui are
grouped with them as future estates ¥¥¥%, and deeds,
like wills, must be construed as to effectuate the
purpose of the grantor (Resl Prop. Law, sec. 2k,
subd. 3). There may be times, therefore, when a
reference to the heirs of the grantor will be
regarded as the gift of a remainder, and will
vest title in the heirs presumptive as upon & gift
to the heirs of others*%*, But at least the ancient
rule survives to this extent, that to transform into
a remsinder what would ordinarily be a reversion, the
intention to work the transformation must be clearly
expressed. Here there is no clear expression of such
& purpose ¥%¥, There is no adequate disclosure of a
purpose in the mind of this grantor to vest his
presumptive heirs with rights which it would be
beyond his power to defeat. No one is heir to the
living; and seldom do the living mean to forego the
pover of disposition during life by the direction that
upon death there shall be a transfer to their helrs¥¥¥.
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Subsequent New York Cases

In the thirty years following Doctor v. Hughes, the New York Court of

Appeals, in addition to several decisions without opinion, wrote opinions in
E%Eggg_gﬁsss_gjtempting 4o meke usable the 8octrine of worthler title as a rule
of construction as applied to inter vivos transfers. That these efforts were
not crowned with success may well be indicated by the fact that only in three of
these cases did the Court of Appeals affirm the holding below. It seems rather
obvious that either the rule was not understood by the lower New York courts or

that it was not a rule possible of successful administration. It might be

significant that in geven of the cases in which it wrote opinions the Court of

Appeals found that a remsinder wag. inlended, in.tyo pases it avoided any deter- ;

mination, and only in two cases did jt find that the limitation to heirs resulted

in a reversion in the conveyor. This might well be kept in mind in reviewing the

factors the court considered material in finding an intent to create a remsinder

and also in noticing the course ofthe law from (1) an unwanted rule of law to

{2) a rule of comstruction in the form of a strong presurption that a grantor did
not intend the normal meaning of the words of gift to his helrs vhich presumption
would yield only to a "clear expression” of such a purpose to (3) an unwanted rule
of construction which "has lost much of its force" and which the legislature might
well abrogate completely.

A short statement of the eleven cases in which the Court of Appeals
wrobte opinions is essentisl to sn understanding of the Hew York rule of
conetruction., They follow in chronclogical order.

1
Guaranty Trust Co. v, Halsted. 3 A trust provided income payments for

wife and children for life with surplus income payments to the settlor, or it

b



the trust should outlast the settlor then to his testamentary appointees and
in default of such appointees "to those who may at the time of his death be his
next of kin under and in accordance with the then statutes of distribution of
the Stete of New York." In an action brought by the trustees to determine the
person entitled to the surplus, the court, reversing the lower court, merely

said this case was not like Doctor v. Hughes because here there was a remainder

limited to the next of kin. Judge Cardozo wes a member of this court.

Livingston v. Ward. 1h A trust provided income benefits to the settlor,

James Thomson and then to his wife 1f she survived him snd "from and after the
decease of the sald Anne D. Parsons to convey the said land and premises to the
sald James Thomson, his heirs and assigas foreover," After the death of the
sebttlor and his widow, the heirs of the settlor claimed the trust assets. Their
claim vas contested bty persons claiming under the will of the settlor. The court,
reversing the lower courit, held that the language directing payment to the settler,
his heirs and assigns was merely a statement of his intention that subject'to the
life benefits given he retalned the reversion. In so holding the court merely
seld:

It does not show any intent by the grantor to divest
himself of any part of hie estate or to transfer it to his
heirs. A similar situstion was presented in the case of
Doctor v. Hughes {225 N.Y. 305). All that we said there

applies with eq§al forece to the trust deed now wder
consideration.

Whitiemors v. Egqultable Trust Co. of N. Y. 16 A trust set up by three

settlors for a married woman and her husband provided that upon the deaths of

those two life beneficlaries the trustees were to convey the corpus back tc the
settlors, if living, in equal parts, but if any be deed his share to his testa-
mentary appointees and in defeult of appointment to such person or persons and
in such shares as the same would be distributed had the settlor been the owner

and bad dled intestate, An action was brought to revoke the trust. The court,

N
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reversing the lower court, held thet this language created a remainder in the i
settlor's heirs. The court pointed out that similar language concerning the heirs
of a third person would have created s remainder and said that there was no reason
to deny its effect merely because it referred to heirs of a settlor:

The settlor, as above stated makes rather full and
formal disposition of the principel of the trust estate
in case he dies before the life beneficiary. The words
ueed, a8 already explained, indicate an intention to
give a remeinder to the spouse and children [the heirs],
ae the case may be, subject to chapge by the settilor’s
will, The creator of the trust reserves power of
disposition only by will; he does samething more than
merely set up a trust for a life beneficlary; he dlsposes
of the property at the termination of the life interests
in case of his previocus death. 17

Schoellkopf v. Marine Trust Co. 18 A trust was created to last for the

lives of two grendchildren with the corpus to go to the person entitled to income
benefits at the termination of the trust. Income benefits were given to two
grandsons, then to appointees of the survivor of the two grandsons, and in default
of such appointment, to the heirs of the settlor as determined by the laws of
succession of Hew York. An sction was brought to determine the settlor’s

pover to revoke. The court held that the intended time to determine the heirs of
the settlor was at the death of the survivor of the two grandsons without
appointment, rather than at the death of the settlor and, therefore, the settlor
evidenced an intention to create a contingent remainder. The court in affirming
the lower court cited as supporting authority the Whittemore Case.

McEvoy v. Central Hancver Benk and Trust Co. 19 A trust set up for a

life beneficlary provided that upon the death of the benefielary the corpus was
to be surrendereﬁ to the settlor, his heirs, executors, administrators, and

assigns. The trust permitted the setilor an election {0 substitute other assets
for those originally transferred in which case income benefits were changed and

other provisions were made for corpus distribution. The settlor brought an action

8-



to revoke the trust. The court found that the settlor had never acted to bring
the alternative trust into operation and under the first trust the provision for
corpus distribution was no more than a reservation of a reversion.

City Pank Farmers Trust Co, v. Miller,’C The trust provided for fixed

payments to settlor out of income or principal so long ss the corpus exceeded
$5,000, but if the corpus fell below that amount the trust was to end. The trust
provided that if the settlor died during the continuance of the trust the residue
of the corpus wes to be paid to the settlor's testamentery appointees and in
defsult of appcintment to the persons who would be her distributees under the
laws of New York. An actiocn was brought for construction of the trust inatrument.
The court, reversing the Appellate Division, held that the provision for corpus
distribution was merely a superficial expression of a duty imposed upcn the
trusiee by law, that it did not evidence an intent to create beneficial interests
by way of remainder, and that the settlor retained a reversion.

Engel v. Guaranty Trust Co. a The trust gave a life income to the

settlor with & power to withdrew $15,000 of the corpus. On his death the corpus
vas to go to his wife if she survived him; if not, to his testamentary appointees;
and in default of eppointment to such person or persons and in such proportions
s the same would have been distributed if he had been the owner and had dled
intestate. An action was brought to revoke the trust. By a divided court, the
Appellate Division judgment was reversed and the court held that a remainder

was created in the settior's heirs, citing the Whittemore case.

Smith v, Title Guaranty and Trust 00.22 The trust wes to last for the

settlor's life. Income was given to the daughter and on termination of the trust
the corpus was to go to the daughter if living, to the settlor's son if the

daughter did not survive the settlor, and if the son was dead then to his issue,

-9-



and in default of such issue to the legal representative of the settlor. The
settlor brought an action to revoke the trust., The court held that the end
limitetion to the legal representatives of the settlor was not intended to create
any gift to them but merely evidenced the settlor's intention to reserve a
reversion.

Seholtz v. Central Hanover Bank and Trust Co. e3 The trust provided

life benefits to the settlor's son with a gift of the corpus to the issue of the
son but if no issue survived the son then the corpus was to go to the setilor's
next of kin to be determined at the son's death under the laws of New York in
force at that time. An action was brought to revecke the trust. The court,

reversing the Appellate Division, held that under the rule of Doctor v. Hughes a

reversion vas left in the settlor because he had not clearly expressed an

intention to limit a remainder to his next of kin.

Richardscn v. Richardson.eh The trust provided life benefits to the

settlor and upon his death the trust wes to terminate and the corpus was te be
paid over to the testamentary appointees of the settlor; in defeult of appointment
to settlor's mother if living; and if she was not living, then to such perscns as
would be entitled to the same under the intestsacy laws of the State of New York.
An action was brought to revoke the trust. The cowri, reversing the Appellate
Division, held that the settlor had created a remainder to his heirs.

Matier of Burchell. 25 The two trusts provided life income to the

settlor and directed that vpon his death the principal be pald to his testamentary
a.ppointeés and in default of appointment to his heirs at law. The end limitations
in the two trusts were worded slightly differently but the difference in wording
was not considered of any significance., In connection with the administreation

of the estate of one settlor, proceedings were commenced to determine the meaning

of the end limitation. The settlor of the other trusi brought an action to revoke

-10-



it. The two cases were joined on appeal. The court held that the limitation

created remainders to the settlor's heirs.
Factors Stressed by the New York Court of Appeals

The seriatim statement of the eleven cases decided by the Court of Appeals
hardly suggests a clear-cut patiern of decision. Did the court nevertheless make
clear what factors are criticsl in determining whether an end limitation to heirs
results in a remainder rather than & reversion under the rule of Doctor v. Hughes?

In Richardson v. Richardscn the Court of Appeals stated that in New York a mere

statement of a gift to the heirs of a conveyor would not create & remainder. The
court said:

There must be additlional factors, i.e., gther
indications of intention in order that these may be
found "sufficient™ or "clear eXBTENSIEOET Or IHTENTICH

on The 5erE of The settlor To ¢eate ETemainder 10
his next of kin. 26

In our decisions we have attached considerable
importance to at least three factors which are present
in the instant case, viz.: (1) that the settlor has
made a full and formel disposition of the corpus of
the estate, i.e., disposed of the prineipal on
several contingencies other than having it revert to
himself, (2) that the settlor has made no reservatiocn
of a power to grant or assign an interest in the
property in his lifetime, and (3) that he E?B reserved
only e testamentery power of eppointment.

* * *

To sumarize, therefore, we believe the settlor
evidenced her intention to give a remainder to her
next of kin because she (1) made a full and formal
disposition of the principal of the trust property,
{2) made no reservation of a power tc grant or assign
an interest in the property during her lifetime,

{3) surrendered all control over the trust property
except the power to make testamentary disposition
thereof and the right to appoint a substitute trustes,
and (%) made no provision for the return of any part
of the principel to herself furing her lifetime, 206

«11-
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Admittedly these factors cannot have mechanical application and cannot
have uniform weight attached to them, Nevertheless, a short analysis of their
application in the cases will show the limited strength of the Doctor v. Hughes
presumption that & limitation to the grantor's heirs is not ordinarily intended
to create & remainder and will also indicate the type and welght of evidence held
sufficient to support a finding that the settlor did intend to create a
remainder.,

Compieteness of Provisions Disposing of the Principal. In the Whittemore

82, e £ slreseed,; as e mLer acLor 8 &N inten o oreasse
c 29 the court st a the materisl factor sh intent * t

a remsinder in the helrs, the completeness of the intended disposition of

the trust assets. The voiced scheme in order of preference was to the settlors,
to the testamentary appointees of the settlors, and to the heirs of the settlors.

However, equal ccmpleteness of disposition wag found in Berlenbach v. Chemical

Bank and Trust Co. 30 where cn termination of the trust the principal was to be

pald to the settlor, but if be was dead to his testamentary appointees, and in
default of eppointment to those taking his residusry estate or if he died
intestate to those who would take his personal property by succession. Yet ina
suit brought to revoke the Court of Appeals affirmed without copinion the holding

that there was no remaipder created. Conversely, a year later in Hussey wv. Clty

Bank Farmers Trust Co., it affirmed, again without opinion, a holding that &

remainder was created where the trust provided for distribution of the corpus to
the life tenant's testamentary appointees and in default of appointment to the
settlor if alive but if desd then to his next of kin according to the laws of the

state of hie residence at death. 31 Still later, however, in the Scholtz case in

which cne disposition was "complete" we again find a holding against a :c‘ema:’t.t:.ﬁnezl:'.3"2

Thus, these four cases hardly make clear the mea.ning of cmlete dlsposition and

SIS W T A e

its weight in de‘t‘.grmininga conv_eyor 8 intention . Even when still later in

-12-
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Richardson v. Richardson, 33 the court again noticed this factor and the
34

position taken in the Whittemore ' and Hussey -~ cases and said: "In
our decisicns we have attached considerable importance to #%% [the fact] that the
settlor hes made s full and formal disposition of the corpus of the estate, i.e,,
Qisposed of the principal on several contingencies other than having it revert
to himself ##% " 36 The confusion wee not cleared up, at least insofar as the
Appellate Division was concerned., One cannot read the 1952 case of Kolb v. Empire
Trust 130.,3T decided by that court, without feeling that the court was confused.
The trust provided life benefits for the settlor and her daughter with a power of
revocation as to one half at eettlor's age of 30 and as to the rest at her age of
40. The provieion as to the corpus disposition wes most complete: to the
daughter's issue if the daughter survived her mother; in defeult of issue or if
settlor survived daughter, tc the settlor's testamentary appointees; in default
of that appointment to the daughter's testamentary sppointees; in default thereof
to be paid over as if the corpus belonged to the settlor under the laws of descent
and distritution of the State of New York. In a revocation attempt other than by
use of the reserved power, the court held the settlor had a reversion and could
revoke the trust with the daughter's consent. The cowrt noticed the Richardson
cese and its tests and seid there was "a patent intenmt to create a reversion"
cnly and "plaintiff did not meke a full and formal disposition of the principal of
the trust property s v 38

The court in the Richardson case did little to glve content to the phrase
‘a full and formal disposition of the corpus” or to indicate its weight when
found in a conveyance. However, from a reading of that case and the esrlier cases

noticed in the last paregreph it seems clear the court did not mean to infer that

complex provislons for disposition of the corpus are required as contrasted with

simple provisions. Rather, it seems t0 think significant that the end limitation
“—-“-'——-.n—-n—_-'

T AL g PE T 2 ke 5 Ak TN Rt s s e BT b
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to heirs is stated as an alternative o other provisions controlling corpus

P e

disposition which are obviously rema.:lnder or at least are obviousl;y not

s e S e

reversionary in chara.cter. But the importa.nce or th:Ls i’actor is difficult to

AR TR 5 ST A T e,

assess. In scme of the cases it was recognized as of material weight: in others
it was not mentioned and apparently was not considered as having weight. It is
not surprising, then, that the Appellate Division was confused in the Kolb cese
and that other courts as well as lawyers too have been confused. But et least this
much can be said: +to the extent that the factor of "complete disposition” has
been given weight in finding an intention 40 create a remsinder, when the theory

of Doctor v. Hughes was that such intention bad to be "clearly expressed” and that

a finding of such intentiogn hed to have sowe support outside of the expression of
the end limitation itself, suggests that the court is making a decided effort to
take cases out of the rule of reversioms. In other words the welght given this

factor leaves the impression that the Dostor v. Hughes presumption

that an end limitation to heirs is ipntended to be no more than a reservation of a
reversicn, has 1ittle to support it in modern times.

The Inclusion of a Testamentary Power of Appointment Over the Principal,

The reservation of a testamentary power of appointment in & conveyor with a gift
in default to the conveyor's heirs may well be considered a apecial case of the
type congidered in the next preceding section, l.e., one involving a "full and
camplete"” disposition of the corpus. However, it has been frequently ccnsidered
as a separate msterial factor and is so stated in the summary of the law made in

the Richardson case. 39 The voiced theory of the case is that the reservation of

thie limited control over the corpus evidences an intention not to keep any other

control and ralses an inference that the con?eyor res.lly means the provision for

his heirs to create a class gift to them., As stated in Matter of Burchell:
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The fact that the trust agreement reserved a
power of appointment is evidence that the settlor
believed she had created an interest in the property
en the part of others and reserved the power in order
to defeat that interest or to postpope wntil a later
date the naming of speciflc takers.

This factor é.lone ~--~i.e. the reservation of a testamentary power of
appointment over the principal -- seems to have been the support for the finding

b2
of & remainder in the Halsted,  Engel, 43 and Burchell 4 ceses, and along with

b hé
other factors, the remainder in the Whittemore 2 and Richardson cases.

L7 L8 Lo

However in the Miller, Armstrong and Berlenbach cases the factor was

present but was not sufficient to indicete an intention to create a remainder.

Just why is not clear. Admittedly in Matter of Burchell the court stated that

these cases were explainable on the ground that there was in them a provision for
passing of principal to the settlor upon some contingency or a provision for some
50

inter vivos control over the corpus.” Thus, it was pointed out that in the Miller
case there was a trust for an snnuity to be paid to the setilor out of income and
principal and when the principal fell below $5,000 the trust was to end by pay-

ment of the remaining sum to the settlor. But why should this fact negate

the inference of a remainder drawn from the reservation of & testsmentary power,
assuming for the moment that the inference is otherwise Justified? 1In the
Berlenbach case the trust wes to end after twenty years with payment of the corpus
to the settlor; thus the case was similar to the Miller case. However, no such
provision or retained control other than the testamentary power is found in the
reporied facts of the Armstrong case.

The sssumption of the cases which bave relied upon the retention of a
testamentary power of appointment in finding that & remainder was created is
apparently that, while & settlor does not intend to make a gift by stating an end

limitation to his heirs, he does evidence an intention 1o meke such a gift where
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he reserves a testamentary power to make a gift of the principel. If so little
ie required to overcome the basic assumption, its validity seems subject to
challenge. This thought is nicely expressed by two Illinois attorneys and
specialists in conveyancing: considering the arguments concerning the inferences
t0 be drawn from the reservation of a testamentary power, they said, "Whether
this reassoning [that it evidences an intention to create a remainder} is sound
upon an interpretive beeis or whether it is a subterfuge for destroying a rule
that now has nothing to recommend it mey be open to question,” 21

The Absence of a Provision for the Return ¢f the Principal to the Settlor

During his Lifetime. The absence of any provision for the return of the pripcipal

to the settlor in his lifetime was listed in the Richardson case as one of the
factors material to a determinstion of a settlor's intent in voicing an end
limitation to his heirs. The idea seems to be that a provision for the return of
the principal during hig lifetime indicetes that the settlor retains so meny
property interests that he cannot have intended to invest his heirs with any
property rights. Reserved powers of control over the corpus, such as an inter
vivos power of appointment, wouid fall within this line of reasoning.

Among the New York cases in which a provision for return of the principal
to the settlor during his lifetime appeared are City Bank Farmers Trust Co. v.

2
Miller 2 and Berlenbach v, Chemical Bank and Trust Co.53 In both cases the court

held that a reversion was retained by the settlor. In the Miller case the cowrt
did not discuss the reasons for its ccnclusion that no remainder was intended but
gaid merely that the settlor had in mind a trust for her own benefit and in
mentioning testamentery appointees and heirs wes really doing no more than to
gtate the normal consequences assigned by law to such a trust. In the Berlenbach

case the Court of Appeals merely affirmed without opinion the Appellate Division
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Judgment. The Appellate Division opinion referred to the provision for a return
of the principal if the trust ended by the lapse of twenty years in the lifetime
of the settlor and also to the provision limiting the trustees' power to invest

and reinvest and continued:

If the grantor had intended to strip himself of ell
rigits and to creste a remainder in his next of kin which
could be divested only by the exercise of Lhe power of
appointment, he would have omltied scme of those provisions
and inserted such as would uwmistakebly havz so stated.
His intent was that the property wae to return to the
denor if he lives long enough, and if not, that it sbould
then go to his legatees or next of kin, and that in elther
event it should go as his property. The next of kin
would teke by descent and not by purchase. lNo remainder
was crested, -

The Court of Appeal in its review of the doctrine in the leading case of

Richsardson v. Richardscn 2D explained the Miller and Berlenbach cases on the

ground that in both there was a provisicn for return of the principal to the

settlor during his lifetime. It repested this explanation in Matter of Burchell

one yesr later. However, in both these recent cases the court alsc ¢ited with
56
approval the leading cases of Whittemore v. Equitable Trust Co. and Engel v.

37
Guaranty Trust Co., in both of which provision was made for return of principal

to the settlor under some circumstances and in both of which remainders were
found. In the Engel case the court considered this factor in a different way than

stated in the summaries of the Richardson snd Burchell cases. It said:

Significant, too, is the omission of any provision
for return of the trust principal to this grantor beyond
the §15,000 which he expressly retained the right to draw
down. In this last aspect [though the total value of the
corpus does not sppear], the purpose of the grantor Pfully
to divest himeelf of any cother reversionary interest in
this trust is clearer to a degree than was the like intent
of the settlors which the court found in the Whittemore case --
for there the settlors were to have the priggipal again on
their survival of both life beneficiaries.

It would seem that about the only fair conclusion 1s that under some

circumstances this factor may have some weight.
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"Heirs" to Be Determined at Some Time Other Than Conveyor's Death, While

it was not listed in its summary enumerating factors to be given weight in
determining whether e remainder was intended, the court in the Richardson case
noticed this factor as one of significance. But its view ig open to questiom.
When a conveyor uses the phrase "my hei_.rs" ; to designate persone to take property
et some future time, he may or may not be thinking in terms of = present gift to
them. Whether the time for satisfaction of the classification is when he dies or
at some later time seems of speculative value in determining hieg intent to or not
to make such a gift. Of course, when a remainder is limited to e group described
in terms of "heirs" of a conveyor but other words used show that the group
referred to is not composed of "heirs", the doctrine hes no application at all.
Thus, if the remainder is linited to the settlor's "heirs now living in Chicago"
and he has children or relatives living there, the gift is to such "children” or
"nephews and nieces”, or others as the case may be., But where the remalnder is
limited to "heirs" to be determined at a certain date, such as on the termination
of the trust, rather than at the normal %time to determine g settlor’s belrs, namely
at the moment of his death, it is by no means clear that the case dces not involve
a reversion rather than a remainder when the doctrine of worthier title is applied
as & rule of construction. However, the American Law Institute would not approve
the inclusion within the ambit of the doctrine-~1i.e., as & reversion -- a case

in which there is an end limitetion to heirs of a grantor to be determined at same
mament other than at his death. 59 The same opinion has been volced by some writers
who also coneider the inclusion of this type cese within the doctrine as plain
exror.

6
And in Schoellkopf v. Marine Trust Co. of Buffalc, + the court found that

the fact that the persons to take were described as the seitlor's "heirs" as of a

time other than his death, indicated an intention to make them beneficiaries. Yet
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62
in the later case of Scholtz v. Central Hanover Bank and Trust Compsny, the

court held that a reversion was created even though such a deseription of heirs was
uged, holding that this factor was not the "clearly express" intention required
to take the case out of the rule. When these conflicting opinions were brought to

the attention of the court in Richardson v. Richardson, 63 it did not question

either decilsion but merely pointed out that in the Scholtz case the court thought
this not a sufficient indicetion of intention. TIts review of the cases leaves the
impression that thie factor is not entitled to the weight so freguently voiced

for it.
Conclusion -- Summary of New York Bxperience

The doctrine of worthier title in inter vivos cases in New York has
followed a course which might well be characterized as one from bad to worse.
Faced with an antiquated and unwanted rule of law courts often have started the
process of ridding the law of the rule by diluting it into & rule of construction
and noticing in its support that now it does not operste to defeat intention., As
a rule of construction it can then be given such wéight as it merits snd can be
allowed to wither and die if this is desirable. This was the course apparently
aedopted with respect to the doctrine of worthier title by the New York Court of

Appeals in Doctor v. Hughes. As a rule of construction it had to have some

support in the assumed intention of the gramtor. This Judge Cardozo sald it hed,

He alsc said that this sgsuwmption would yield to clearly expressed intention. Eis

language wasg seized upon &8 indica.ting the rule was one of a very gtrong

e T P A e L 1 D ek A e, (L WL OB IR LA e ¢

presumption that a reversion is intended by a limitation to heirs. Ten years

¥ eyl AL G il el e A,

later with Judge Cardozo and ancther great jurist, Judge Pound, still on the court,
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the Court of Appeals upanimously found in the Whittemore case ch that a gift to the
heirs of a settlor was a remainder. Apparently all the judges epproved the theory
of the opinion written by Judge Crane., No longer did the doctrine embody & strong
presumption of reversion; rather it raised only an inference sufficient to make
out & prims facie case in the absence of other evidence. The end limitation to the
heirs of a grantor or settlor was to be construed as were other class gifts.

But even after the Whittemore decision the doctrine did not wither and die
in New York. Reither did it live on either in its original form as voiced in

Doctor v. Hughes or in its more diluted form as voiced in the Whittemore case.

Rather, it lived on as a rule of confusion and as a breeder of litigation. What
————m———

else could heve been expected when the court repeatedly stated the rule as in

F
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Doctor v. Hughes and at the sane time fomd in case after cagse g remainder intended

Hota
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on little or speculative evidence as to the settlor' 8 intention!

Ten years after the Whittemore case the Court of Appeals attempted to end
the confusion by pointing out the chapge in the theory of the rule since Doctor v.
Hughes. In the Engel case it said:

It is true that ocur opinion in the Whittemore case
assumed that transfers of personal property are embraced
by the ancient rule "thet a reservation to the heirs of
the grantor is equivalent to the reservation of a reversion
to the grantor himself." (Doctor v. H s, 225 N.Y, 305,
310.) But this rule {as the Doctor and Whittemore cases
show) is with us no more than a prima facie precept of
construction which may serve to point the intents of the
author, when the interpretaticon of a writing like this
trust sgreement is not otherwise plaln. Inasmuch as for
us the rule has now no other effeet, it must give place
to a sufficient expression by a grantor of his purpose
to make a gift of a remainder to those who will be his
distributees. 65

But this attempt st clarification was not sufficient to end the confusion
or to reduce litigation. This is evident from the review of the law in 1948 in

Richardson v. Richardscn. The frequency of the litigation and of the finding of a
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remainder indicate that the foundation for the rule as one of construction -- that
a grantor presumptively does not intend to make a gift by stating an end limitation
to his helrs -- was none too substantial.

The Court of Appeals, finally finding that despite its efforts the
doctrine as one of construction continued to produce unnecegsary litigation and
doubtfully aided in effectuating the intention of grantors, took ancother step to
rid the state of the entire doctrine -- it cpenly questioned the doctrine and

invited legislative action. In Matter of Burchell the court, after noticing the

encient rule of law and its survival of the period of feudalism and the reasons
for the ancient rule, stated it has lived on as one of construction in many states.
It continued:

While we have not yet adopted a rule, either by
statute or Judicial comstruction, under which language
limiting an interest to heirs is imeguivocally given its
full effect, the presumption which exists from the use
of the common~law doctrine as a rule of constructicn
has lost much of its force since Doctor v. Bughes (supra).
BEvidence of intent need not be overwhelming in order to
allow the remainder to stand. Whether tae rule sh be
abrogated completely is a matter for the Legislature.

The dissenting judge also indicated the doctrine had reached a point
calling for legislation, He sald:

Reversion or remainder, however, the volume of
litigaticn on the subject, the diversity of opinion,
nct to mention the difficulty, frequently, of decision,
point to the advisability, if not the urgency, of
clarifving legislation., @i

At thet point the Hew York Law Reviesion Ccmmission 68 undertook to make

a study of the doctrine. After a review of the cases the commission concluded

that an attempt to codify the rule would be no solution of the problem. It noted
that most of the New York cases in which the doctrine was involved were cases in

vhich the settlor attempted to revoke the trust but concluded that a sclution by



‘the adoption of a statute modeled upon California Civil Code Section 2280, which
mekes all trusts revocable unless the settlor otherwise expressly provides, would
not be feasible because it would involve a deperture from the well-settled New York
legislative policy against revocation of trusts wnless the settlor had reserved such
rower. The comission alsc considered recommending legilslative abrogation of the
rule or legislative reennctment of the rule as one of law but concluded that both

of these courses were impolitic. A compromise was suggested which would leave the

rule as developed in full effect except in trust revocation cases where the rule

2N o e M R R S L ) . e B

would be declared of no importance to a decision. In execution of this reccommen-
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dation the sections rdlating to revoeation of trusts were emended in 1951. Under
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this legislation an exception is engrafted on the New York rule that a trust is not

i R S A LR ia s Rl Lt i T A L e A i A Lo WA T e

rE?ocable without the conegent of beneficiaries unﬁess the settlor reserves a power
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T The exception is that conssni of. & .class-coumpesed.of.balrs. of
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of revocation.

the settlor” is not reguired, The effect of this legislation is that whether the
end limitation is construed as a remsinder or no more than the reservation of a

reversion, the trust can be revoked. The statute leaves the doctrine of worthier
title in inter vivos cases, a rule of constructlon of uncertain content qpplic&ble

A A R Tt R 5wy .
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to all unrevoked trusts and to all other grants containing end 1imitationa to the

_conveyor's heirs, It must still be considered in cases involving creditors! rightq,

taxation, subseguent conveyances of the grantor or attempted testamentary
dispositions, and in csser involving disposition of trust assets. Ho wonder the

1
acceptance of this legislation has not been enthusiastic. 7
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THE DOCTRINE IN OTHER STATES

The buik of American cases on the inter vivos branch of the doctrine of
worthier title, Just as was true in New York, have been decided in the last thirty
years. & One reeson for this ineresse in litigation undoubtedly has been the change
of the doctrine from & rule of law into & rule of construction. Another would seem
to be the great increase in the number of inter vivos trusts. A state by state
review of these cases would not be profitable. 3 in most states the cases are few
in number and in general merely restate the rule and follow the same general
approach to the problem of construction as have the cowrts of New York. A few of
" the recent cases have continued to follow earlier precedents in holding it to be e

e of law. h

The bhalf dozen cases in Illinois did not make clear the character
of the rule (& and legislation % abolished the rule there about the time it
seemed evident that it was to be considered one of construction. In two states
legislation was enacted, pwrporting to abolish the docirine, before there was any
case law reporied. 7

Case and text treaiments of the doctrine in American states have in

e i A T gt e v
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general accepted the application of the doctrine as & rule of construction. In

ewe Py

this adopticn ss part of the common law no new or even strongly stated old
suppcerting reasons have bezen found; rather the Cardozo statement that the rule
finds support in ihes sssumed intention of the grantor is repeated and without
enthusiassn. There are more statements that the rule results in recognition of an
assumed intention, but no statements proving that this is true or even strongly
indicating that the court ie thoroughly convinced of the validity of the

Toundation. Typical is the opinion in McKenna v, Seattle-Pirst National Bank, ™

where the Supreme Cowrt of Washington quoted from Doctor v. Eughes and then
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continued: "This assumption does not seem unwarranted.,” Admittedly the courd
adopted the rule and applied it and ssid the rule as one of comstruction had "on
the whole, proved a useful device to the courts in ascertaining the probable intent
of the grentor where his actual intent is not clear,” Less could not be expected
of the court., But in keeping with its unenthusiastic comment on the foundation of

the rule its reference to Fidelity Union Trust Co. v. Parfner 9 in connection with

the probable intent of settlors might be noticed., There, after guoting a comment
from the Restatement, the New Jersey court said: "The present case 1s on the
torderline and even slight indication of intention may influence the result ¥*¥ and,
after some hesitation, I have come to the conclusion that she had no other bene-
ficiaries in mind."

The doctrine has been considered in meny books and articles and in

unnumersble notes end comments. A few of these can be seid to support the

A £, 3 R
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81
doctrine, g0 more to accept the ﬁoctrine as possible of support; and some to
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82
chalienge it. There is general agreement that the doctrine is not one easy

(ST

of administration and that it breeds litigation and that the decieions in many

ceses are open to guestion. This apparently was the eonclusion that led the New
83

York Court of Appeals in the Burchell case to invite legislaticn.

The more the cases are analyzed, the more guestionable becomes the

doctrine and the more one is driven to characterize as doubtful the assumption

that a conveyor, usually speeking through a competent attorsey, does nol mean

bion to the limitation to his

heirs, he saya or intimates that he means what he has said. The finding of assumed

intention may have been reasonable in such cases as Doctor v, Hughes and have

supported the effort to rid the law of an outmoded rule of law by moulding it inte

a rule of construction which could wither and die. Such hopes clearly have not
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been realized and the foundation caonot be demonstrated as reascnable in many of

84
the mcdern cases.

THE DOCTRIKE IN CALIFORNIA 85

In considering the operatior of the doctrine in California four cases
must be noticed. In the first two of the four the doctrine was not discussed;
irdeed it appears that the doctrine was not raised. The cases were argued on the
meening of the end limitation ard whether the rule in Shelley’s case and the
statute abolishing that rule in Californis were applicable.

86
1. Gray v. Union Trust Co. The settlor established an irrevocable trust to

last for her lifetime. The trustee was to pay the net proceeds to the settlor and
on terminstion of the trust disiribute the assets as the settlor directed in her
will and in ﬂ.efa.uit of such appointment "eaid property shall go to and vest in ber
heirs at law, according to the laws of succession of the State of California as
such lews now exist.” Iater the settlor sought to revoke on the grounds that she
was the sole beneficlary. In denying that settlor was the sole beneficiary the
court said:

The laws of succession as they exilsted at the time of
the creation of the trust would fix the class entitled to
take, and that class would take not as heirs of Helen
Gray by virtue of her intestacy, but as a class designated
in the trust instrument in the event that Helen Gray
falled to exercise her power to nominate others. In
other words, by a change in the laws of succession
conceivably it could bappen that those who would be
entitled to take under the trust instrument, in the
event of the death intestate of Helen Oray, would no
one of them be an heir at law of Helen Gray at the
time of her death. And finally upon this proposition,
it should be pointed out that upon the death of Helen
Gray intestate it would not be the court in probate
which would determine ‘o whom the trust property should
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go. 'The class entitled to take would be determined
by a court of equity in an action brought by the
trustee to determine thaet precise guestion. The
trustee, therefore, owes precisely the same duty to
protect the rights of this indeterminable class of
beneficiaries as it does to protect thg right of
the named beneficiary, Helen D. Gray. T

* * *

We have so far refreined from using the word
"remainder" or "remaindermen" in copnection with
thie trust, for the creaticn by the trust of such
remainders and remsindermen is the very heart of
the controversy between these litiganis. By appellant
1t is contended that such remainders sre created and
with them estates in the remsindermen, which it is
beyond the just exercise of the powers of equity to
destroy. Upon the other hand, it is contended that
no such remainders are created; that the whole equitable
estate is in the trustor, plaintiff herein, and that
she is entitled to address herself to eguity for the
relief here obtained -~ the relief which will terminate
a dry and naked trust, establishing the legal estateaén
the person who possesses the full equitable estate.

* * *

The importance of this consideraticn arises from
the fact that if remsinders and remaindermen were created,
admittedly the latter were not before the court and its
decree must fall. And thus by this different method
of approach we are brought to the vital considerstion
in the case: Were such remeinders created?

Our Civil Code (section 769} declares that "When
a future estate, other than a reversion, is dependent
on a precedent estate, 1t mey be called a remsinder,
and may be created and transferred by that name."
We have in this trust apt language to create such &
future estate, dependent for its enjoyment upon the
termination of a precedent life estate. We have
therefore apt language to creegte a remainder, and
it is quite permissible thet it showld be created to
commence at g future day and be limited upon a life
estate. {Civ. Code sec. T73.)

* * %

Respondent places rellance upon certain cases as
supporting the decree of the court terminating this
trust. Those cases, however, desl with a dry, naked
trust or with e trust where every party in interest is
before the court joining in the spplication, or rest
expressly or by necessary implication upon the rule
in Shelley's cese. But this ancient rule was of feudal
origin and policy, and did deliberate and designed
violence to the deed of the grantor or the will of the
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testator, to the end that the laws of inheritance should
prevail over the wish of the grantor or testater, It
arbitrarily declared that apt words which indisputably
created a remainder in the heirs should be held as a
Mimitation," In other words, as a definition of the estate
which the grantee or devisee took, and that that estate
was the fee simple, the remaindermen being thus cut off and
taking nothing, So obnoxious was this rule to justice that
it was always subjected to rigidly strict construction,
t111 finally in many states, as in this state, it was
absclutely repealed, {(Civ. Code, sec. 779: Barnett ve
Barnett, 10k Cal, 298, /37 Pac, 10L97.) The effect of the
Tepeal of this arbitrary rvle is to restore to courts of
equity thelr right to construe this language, in whatever
instrument it may'bs found, in accordance with its plain
import and intent, -0

Finally noticing the application of Section 779 of the Civil Code in Barnett v,
Barnett, a case involving a remainder to the heirs of a grantee life tenant,
the cowrt said:

The conclusiveness of this determination, its immediate
end direct bearing upon the language of this trust deed,
are so plain as to relieve the question from the need of
further discussion,

2, Bixby v. Hotchkiss, 92 in irrevocable trust was sebt up to last for twenty
years, On termination the trustees were to pay the assets to the settlor if
living and if not, then to his heirs at law "in accordance with the laws of
succession in the State of California then in effect," The court, citih.g a comment

in the Restatement of Trusts which contained a crosseraference to the section where
the doctrine of worthier title was considered, followed the Gray case, The mattexr

is stated by way of conclusion:

lioreover, contrary to the assertion by plaintiff upon
which he bases his claim of right o revoke the trust,
plaintiff is not the scle beneficiary, for it is provided
in the instrument that in the event of plaintiffts death
prior to the expiration of the twenty year period the estate
at the end of the period is to pass to plaintiffls heirs at
law, Cne who creates a voluntary trust is not the scle
beneficiary if he manifests an intention to create a centingent
interest in others, such as his heirs at law, (Lestatement of
the Lew gg Trusts, Comment b, p. 1039; Gray v. Union Trust Co.,
suprae} 7 -

3. Bixby v, California Trust Co. oh in irrevocable trust was set up for the bene-
it of the setilor for 1ife and "upon the death of said truster and beneficiary ###
and after payment of any expenses of management % all of the residue and remainder
of said Trust Estate shall be by said Trustee, or its successor, distributed and
delivered to the heirs at law of said Fred H, Bixby, Jr., in accordance with the
laws of succession of the State of Californmia then in effect." 95 Appellant in his
brief argued that this language called for a determination of "heirs" at the time

of the settlor's death by the law at that time, thus distinguishing the Gray and



the Hotchklss cases., The court's attention was directed %o the
doctrine of worthier title as stated in the Restatements of
Trusts and Property, to the New York cases, to the New York
conclusion that nelther the rule in Shelley's case nor the
statute abolishing such rule had any effect on this type case,

and to selected cases from other states., The District Cowrt

of Appeal found that & trust for the settlor for life and then

to the sattlor 8 helrs at law fell within the rule in Shelley's
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case and Sectlon 779 of the Civil Code abolishing that rule and

that under the G ray case the settlor was not the sole beneficiary.

After considering the doctrine of worthier title as voiced in

the Restatements, the New York cases and a few others and leading

texts, the Distrlict Court of Appeal said:

It appears to be true, as appellant says,
that the rule of the Restatement, and the
overwnelming weight of authority, is that by
the languasge used in the instrument here, the
heirs tske by descent from the trustor and not
by purchase undsr the terms of the trust
Instrument; that the instrument did not create
a remainder In the heirs but was a reservation
of a reversion in the trustor, and that appellant
is the sole beneflciary i=x:, However, the Gray
case definitely held that b? sectlon 779 of the
Civil Code, the word "heirs" is changed from &
word of limitation to one of purchase and becomes
a apscific designatlon of a class which will
have the right to the property upon the termina-
tion of the life estate, and that the heirs take
the property not by descent but by reason of the
remainder which was created for them by the
execution of the declaration of the trust,
Consequently, we are constrained to agres with
Nossaman, Scott, Simes, and other authorilties,
that the effect of the decision in the Gray case
13 that the rule againat "a remainder to the
grentor's heirs" is not applicable in Californis;
thaet Civil Code sectlon 779 is effective to
create a romsainder in the grantor's heirs when
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it is precedsd by & wvalld life estate. We

are unable to coneur in appellant's contention
that this case 1s controlled by the authoritles
upon which he relies, 96

Thgw§ggqgme Court reversed, distinguished the Gray and

cases, and stated that the inter wvivos branch of the

e

doctrine of worthier title és a rule of construction 1s part of

California
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conmmon law:?

When ths trust instrument specifies that
the income shall be paid to the trustor for
life and provides that on his death the trust
property shall be distributed to his heirs at
law, it 1s generally held that no remainder
interests are created and that the trustor is
the sole beneficiary and retains a reversionary
interest in_ the trust corpus. (Doctor v. Hughes,
ate, 'u";:"*o)

The rule established by the above declsions
has been justifIsg Upori the thHeory that such a

r6EﬁIf‘EEr?TEE“3Et”1hE”ﬁEﬁEIZiﬁjﬁﬁﬁiﬁﬁZﬁIﬁ}iﬁ[;;_
PISED contrary.intent
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is manifested. %% It 13 said that where a peraon
cTea e - 1ife estate 1n himself with a gift

over to his heirs he ordinarily intends the

same thing as if he hed given the property to

his eatate; that he does not intend to make a
gift to any perticular person but indlicates only
that upon his desth the resldue of the trust
property shall be dlstributed aceording to the
gensral laws governlng succession; and that he
does not Intend to create in any persocns an
interest which would prevent him from exerclsing
control over the beneficial interest, (See Rest.,
Propertg, g§ 314, com, a3 1 Scott on Trusts [1939]
p. 657, M ‘

ereover, this rule of construation..
1g in accord with the general pollcy in favor
of ge_alienabllity of properiy. sings lis
opsration tends to make groggrgg more readily -
tr S ea hest., Froperty, ’
cofie B I S3Imes, The Law of Future Intsrests
(19367 p. 265.) The same result was reached
A the early common law as an oubtgrowth of
the doctrine of "worthier title," which, for
reasons based on feudal law and having no

counterpart in the modern law of property,
preferred passage of title to heirs by descent
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rather than by purchase, {See 125 2.L.R,
953; 1 Secott on Trusts [1939] p. 657; 1 Simes,
The Law of Future Interests {19367 § 147.)

In the present case there is nothing which
shows an intent on the part of plaintiff to
create remainder iInteresgts in his heirs at
law or to justify a departure from the usual
ruls of construction #:=:, 98

4. WNelson v, Caslifornia Trust Co. 2% This case involved the same

trust 83 in Bixby v. Californla Trust. The District Court of

Appeal without citatlion of authority concluded in a creditorts
sult that the settlor was the sole beneficlary, It sald:

It is evident from the foregoing that
the trust in question weas ereated for Bixby's
sole benefit; the clause referring to the
"residus” is merely incidental, Indesd, if
such provision were eliminated, the property
of the estate upon Blxby's death would be
distributed "to the heirs at law" ir the same
manner, In other words the clause aimply means
thet upon Bixby's death the trust property
shall be distributed according to law. And
until Bixby dies there are no helrs, hence,
until then Bixby is the only individual who,
under the terms of the trust agresment, can
lawfully claim eny interest in the estate,
Who the heirs may be is purely problematical;
untll the testator dies their ldentity is
unknown, Indeed, it is possible that upon the .
death of the testator there may be no "contingent
remaindermen,” Hence appellant, to adcpt appel-
lant's language in part, 13 contesting "this
action only for the purpose of protecting the
contingent remeindermen,” to-wit, an undertainty, 100

The Supreme Court afflirmed on the opinlon of Bixby v.

Celifornia Trust Co. 101

The conclusion voiced in the Gray case that cases of
income trusts for the life of the settlor with = remaindar.to his
heirs fell within the rule in Shelley's case and the coverage of

Section 779 of the Civll Code, ssems no longer acceptable to the

-30-



kY

court., This was the position taken by Cardozo in Doctor v,

Hughes 102 ong by most writers and accepted by most courts, 103
That such trusts where the asseta were real property could be
found to fall within the rule in Shelley's case, has respectable
support, 104 put 11ttle complaint will be voiced over the change.

The Bixbg case clearly adopts the inter vivos branch

of the doctrine of warthjer title as & rule of construction. The

wolght of the presumption that a reversion is ressrved and what
sort of evidence wlll be sufficient to show a contrary intention,
are as yet unstated., The foundation stated is the assumed inten-
tion of a grantor or settlor not to make & gift tc a class when
he states an end limitation to his heirs, One of ths judges 105
would like to see the inference held strong enocugh to include
limitations to special classes, such as heirs determined by the
law at the time of the conveyance as involved in the Gray case

or determined by the law at the moment of distribution which

was other than the moment of the settlor's death as lnvolved

in the Hotchklss case, The thought expressed was that the
general policy agsainst "tying up" of property would justify this
extension. Thls line of argument, if carrlied to a loglical con-
clusion, would support the adoption of the doctrine as & rule

of law and an extension of 1t to new cases, Really there is no
pollcy agalinst the c¢resation of class gifts to unascertsined
perasons provided, of course, that the gifts do not violate the
rules against the suspension of the absoclute power of alienation,

the rule agsinst perpetuitiss, or other crystallized rules,
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Locking at the Gray and the Hotchkiss cases from the point of
view of presumed intention rather than from that of policy
against "tying up" of property, the conclusion voiced that the
three cases cannct be "realistically distingulshed" may be
supported, It is debatable that a settlor has a different
intention when he says "to my heirs under the laws now in force"
than when he says "to my heirs under the laws then in force."
The opinion of the Suprems Court in the Bixby case 1s
open to c¢riticism, It 1s doubtful that the cdoctrine of worthier
t1tle as a rule of construction 1s part of the "common law of
England" adopted as the law of this State by the Statutes of
1850, 106 It would be more logical to hold it a rule of law
absolutely prohibiting a settlor from creating a remsinder in
his heirs and adopted as such in 1850 or to hold that 1t is
not a part of the common law within the meaning of the statute,
Yet, it is probable that it will be continued in California as

e e = P SR TR Wb kA iy, 2
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a ruls of construction unless legislation intervenes, The course
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of the doctrine in American étates supports thisz conclusion.

Thisg is true even though the alternative of the overruling of

the Bixby case and the holding that there are no speclal rules

of construction in the type case invoived has much to support 1t,.
Thls would be consistent with such Civil Cods sectlons as provide
that grants are to be interpreted in like msmner with contracts
in general, except so far as 1s otherwise provided; +07 that a
grant 1s to be interpreted in favor of the grantee; 108 that the

language of a contract 1s to govern 1ta interpretation, if the
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language is clear and explicit, and doess not involve an absurd-
ity; 108 that the whole of a contract is to bs taken toge ther,

80 as to gilve sifect to every part: 110 that words are to be
understood in thelr ordinary sense unless used as technical words
when they are to be given a technical meaning; 11l and that

undertainties are to be resoclved against the promisor or grantor, 112

LEGISLATION IN OTHER JURISDICTIONS

The program of the American Law Institute in the Restate-
ment of the Law of Property brought into sharp relief some of the
old rules of law which no longer wers supportable, One such ruls
was the doctrine of worthier title in both wills and deed cases,
The Institute in cooperation with the Commissioners on Uniform
State Laws then startec to draft a Uniform Property Act to
eliminate thess antiguated rules, publishing the first tentative
draft in 1937 and the Proposed Fingl Draft in 1938, 113 It was
gbout this time and probably as a result of these programs that
legislation started to appear In American states. That leglislation

i1s noticed in chronological order below.

Minnesots

In 1937 a biil prepared by Professors Fraser and Read
of the University of Mlnnesota wes introduced in the state of
Minnesota. It was relsrred to the State Bar for consideration,
agaln introduced ln 1939 and passed by the leglslature. 114 The

bill enacted the following statute:

B35
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Nebragks

Then a remainder 1s limited to the helrs,
or heirs of the body, of & person to whom a life
estate in the same premises is gliven, the persons
who, on the terminatlon of the life estate, are
the heirs or helrs of the body of such terant
for 1ife shall be entitled to take as purchasers
by virtue of Tty Vel 3 16Me
No conveyance, transfer, devise, or beguest of
an interest, legal or squitable, 1n real or
personal property, shell falil to take effect by
purchase because limited fto a psrson or persons,
howsoever described, who would taks the same
interest by descent or distribution., 115

In 1933, the Uniform Property Act wss brought before the

State Bar Association, ++8& The Committee report on the doctrine

of worthier title was:

Section 14 abolishes the dictrine of
worthier %itle and provides that when any property
is 1limited to the heirs or next of kin of the
conveyer such conveyees acgulre the property
by purchase and not be descent, Section 15
makes the same provision as to inter vivos
conveysnces. We have no statute or court
decislons on this in Nebraska and 1t sufflces to
say that the old doctrine of worthler title has
no viece i1 the present day and age; and the
enactrent of these sectlions merely carrles out
the Intent of the parties and does away wilith
ugelsss bachniecallties and hindrances upon
marke tability of titles. 117

The Act as adopbted by the leglslature in 1941 contalned the follow=-

ing provisions:

Sec. 14, When any property is limited,
mediately or immediately, in an otherwise
effactive testamentary conveyance, in form
my 1a affest, to the helrs or next of kin of
the =omvayor, Or to a person or persons who
on ths dzath of the conveyor are somse or all
of his heirs or next of kin, such conveyees
acquire the property by purchase and not by
descent,

e



Sec. 15, When any property is limited,
in an otherwise effectlve conveyance inter vivos,
in form or in effect, to the heirs or next of
kin of the conveyor, which conveyence creates
one or more prior interests in favor of &
person or perscns 1n existencs, such conveyance
operates in favor of such helrs or next of kin
by purchase and not by descent.

New York

’ e rersa————

In response to the suggestions of the Court of Appesl
that legislation might be desirabls, the Law Revlision Commlission
of the State of New York recommended leglslation permltting
revocation of trusts even though the settlor did not reserve &
power of revocation, whether the end limitation created a
remainder in the settlor's heirs or merely reserved a reversion
to the settlor, 119 e legislature enacted the reccommended
legislation as follows:

Revocatlon of trusts upon consent of all persons
interested., Upon the written consent of =211 the
persons beneficially interested in a trust in
personal property or any part thereof heretofore
or hereafter created, the crsator of such trust
may revoke the same as to the whole or such part
thereof, and thersupon the estate of the trustes
shall cease in the whole or such part thereof.

For the purpose of this section, a gift or
limitation, contalned IW & trust created on or
after September first, nineteen hundred fifty-one,
in favor of a class of persona described only as
heirs or next of kin or distributees of the creator
of the trust, or by other words of like import,
does not create a beneficlal interest in such
peTsSoOnS., ' '
-

Revocation of trusts upon consent of all
persons. interested. Upon the written consent
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acknowledged or proved in the menner required
to entitle conveyances of real property to be
recorded of all the persons beneficlally
interested in & trust in real property or any
part thereof heretofore or hereafter created,
the creator of such trust may revoks the whole
or such part thereof by an instrument in writing
acknowledged or proved In like manner and there-
upon the estate of the trustee shall cease in
the whole or such part thereof. If the conveyance
or other instruments creating a trust in real
property shall have been recorded in the office
of the clerk (or reglster) of any county of
this state, the instrument or lnstruments
revoking such trust with the consents thereto
as above provided shall be recorded in the
same mffice of every county in which the con-
veyance or other instrument creating such trust
shall have been recorded.

For the purposes of this section, a gift
or limitation, contained in a trust created on or
after September first, nineteen hundred fifty-cne,
in fevor of & class of persons described only
as helrs or next of kin or dlstributees of the
e¢reator of the trust, or by other words of like
import, does not ireata & beneficlal interest
in such persons, 20

Illinols

Tn Illinois where the doctrine of worthier tltle in
inter vivos cases had been considered in perhaps ten cases over
the first half of this century, doubts still existed whether 1t
was & ruls of law or a rule of construction, 121 Loading practi-
tloners found nothing to support it in elther case, 122 After
conslderation by the Committee on Real Property Law of the Chicago
Bar Asscciation, the Committee on Trust Law of the Chicago Bar
Association, and the Executive Commilttee of the Section on Real
Estate Law of the Illinois State Bar Assoclatlon, 123 the rollow-

ing legislation abolishing the doctrine was enacted:

B



Where & deed, will.or other instrument
purports to create any present or Iuture

interest in reasl or personal property in the
heirs of the maker of the instrument, thse
heiwwm
dascent; arost that the instrument

to create, The doctrine of worthier
title and the rule of the common law that

a grantor cannot create s limitatlon In favor
of his own heirs are abolished, 124

England

In noticing legislation mention should be made of the
English legisletion. The doctrine as applied in both wills and
deed cases was brandsed &8s no longer supportable with a recommenda-
tion of & statute abolishing it in the Fourth Report made to His
Majesty by the Commissioners Appointed to Enquire Into the Law
of England Respecting Real Property in 1833, Parliament there-
upon acted to abolish the doctrine by enacting the following
statute:

When any land shall have been devised,
by any Testator who shall dle alter the
thirty=-first Day of December One thousend -
eight hundred and thirty-three, to the Helr
or to the Person who shall be the Heir of
such Testator, such Heir shall be consldered
to have acquired the Land es a Devisee, and
not by Descent; and when any Land shall have
been limited, by any Assurance executed after the
sald Thirty-flrst Day of December One thousand
eight hundred and thirty-three to ths Person
or to the Heirs of the Person who shall thereby
have conveyed the same Land, such Perscn shall
be considered to have acquired the same as a
Purchaser by virtue of such Assurance, and shall
not be considered to be entitled thereto as his
former Estate or Part thereof, 129

37
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Kansas

In 1939 Kansas abollished the doctrine of worthier title
in wills cases., That doctrine had been befors the courts 126 put
apparently the doctrine as applied in inter vivos conveyances had
never been raised in the state, This may account for the 1limited
leglisletion, The provlision enacted was the followlng:

In the case of a will to heirs, or
to next of kin of the testator, or to a
person an heir or next of kin, ths
common~law doctrine of worthler title
18 abollshsed and the devisess or dsvisee

shall take under the wlll and not by
descent,

COURSES AVAILABLE T0 THE LEGISLATURE

One course which the Leglslature might take 1s to leave
the matter to the courts., The 1lmprobable might happen and the
Suprems Court declare the rule no part of the law of the state.

At the other extremas, the court might declare the rule part of

the common law of England adopted as the law of California by the
Statutes of 1850, thus prohiblting the ereatlion of a remainden

in the conveyor's heirs and practically foreing legislative action,

The probable courss, however, if no legislative sction is taken

N

will be a continuetion of the rule as one of construction with the

courts attempting to so state the rule as fo avold the confusion

e

and unsavory gcharacter of the New York development. In thirty

years the New York Court of Appeals was unable to maintain such a

course, 0f course the rulé could be stated as one just short of

-



o

2 rule of law - & presumption to yield only to en expressed in-
tention to the contrary. 128 This, however, has not found much
support,.

Secondly, the Legislature might undertake to define the
rule as one of conatruction and to determine its force. A note

written in the Californis Law Review has suggested thls course. 129

The writer would make the rule just one step short of & rule of
law, a rule which would yield only to &n express statement by a
grantor or & settlor that he means to create a remsinder or to
meke a class gift to beneficlaries under his trust. Thls 1s
placing far more welght on the assumptlon supporting the rule as
ons of construction, namely that the conveyor does not mean what
the words of his grant normelly mean, than the courts have hesn
willing to accept. Indeed, the courts have continued to voice
wlthout enthusissm the originel guarded statement of Judge Ceardozo,
the assumption thet the rule hes some support in intention of the
settlor, Their holdings in favor of remalnders show how weak the
assumption 1s held to be. 4n attempt to define the rule legisla-
tlvely as one of construction which would yield to evidence of a
contrary intentlon short of an expressed lntention, sesms doubtful.

The conclusion of the New York Law Revisien Gommission_on this
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point was: "In the light of past difficulties and tha earnest
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and scholarly efforts of the Court of Lppeals to solve this problem
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by developing rules of construction, 1t would appear that any
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effort to codify & rule of conalruglion mush pecessarily-fail.” 130
Thirdly, the Legislature might make the rule agaln one

of law prohibiting the creation of a remainder in the conveyor's



heirs. This would be an arbitrary rule defesting intention in
meny cases &3.d Justified only 4in that it would produce pradicta-
bllity of me ining of end limitations to a grantor's heirs and in
that way guard against frequent need for litigation, This course
does not have any real support.

Fourthly, the Legislature might abolish the doctrine of
worthler title, both as a rule of law and as a rule of construction,
Thils could be done by enacting the following statute:

The rules of worthier title, both as rulss
of law and as rules of construction as applied
to limltatlon to heirs or next of kin of con=-
veyora or testators or to limlistions having
such meaning though not employing such terms,
are sbolished and the meaning of such limi tations
shall be determined by the general rules con-
trolling the construction ¢f conveyances or wills,

The enactment of such a statute would be no more than a
leglslative declaration that there is no reason why the normal
principles of constructlicon of conveyances should not apply to =
limitation to the heirs of a grantor or settlor; that the as-
sumption underlying the rule as one of construction - that a
grantor or settlor does not mean what his words normally mean =-
13 of insufficient welght to justify a continuatlon of the rule,
This course would not be in confllot with the leglislative policy
concerning the revocatlon of truats as voiced in Section 2280 of
the Civil Code (that a trust is revocable unless otherwiss speci-
fied), with the gensral rules of construction of deeds and contracts,

or with the leglislation controlling the creatlon of contingent
interssts, This course has been taken in three American gstates,

In almost twenty years of experience in two of these states and

in two yesrs of experience in ths third state, there has been no

=40
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indication that this type of legislation has result ed in defeating intention,
Yhen the Uniform Property Act was first published one writer thought it would be
applisd in a way to defeat intention in manyr cases, 131, contrary conclusion
was voiced by an attorney considering the over-all «ffect of the Act on laryland
law weire it to be adopted in that state, 132 Apparently experience has not
supported the fear,

Fear has been expressed that the enactment of a statute such as the
Uniform Property Act nmight have the effect of precluding the courts from giving
effect to a conveyort's expressed intention to retain a reversion. 133 It is
doubtful that any court would find in such a case that property was "limited"
within the meaning of the legislation, A similar type of fear was voiced in
comnection with the Illinois legislation; 13k namely, that it might be construed
as permitting the creation of a future interest theretofore held impcolitic and

impossible of creation. The answer was tle same,

If legislation abolishing the doctrine is enacted, it should include

the wills branch of the doctrine as well as the intervivos branch, Admittedly

it is current understanding that the wills branch of the doctrine is no part of
Galifornia 1aw'13S but the matter should be made certain, as it is in the statute

proposed above,
HOTE OH ESTATE TAXATION

If the Goctrine of worthier title is not ebolished there are bound to
arise cases in which a settlor thinks he has disposed of all of his interests
in trust property and dies confident that by way of that trust and his will he

has made a wise settlement of his estate, only to have his intended scheme frus-

trated and his estate wmnecessarily depleted.hj.iax.assessmentss To illustrate:
_— —M
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A convevs T5% of 1is estate in trust for his wife for life remainder to his heirs
and A declares the trust irrevocable, He dies survived by five brothers and ten
nerhews and many ciher relatives, By his will he disposes of the property he has
on death among thi-d persons, Under the doctrine of worthier title the heirs of
the settlor would not take zs remeindermen., Rather the settlor would die possessed
of the reversionary property in the trust assets, 136 These, after being deple ted
by the payment of estate taxes, would pass by the will to the le gatees naned to

the exclusion of the blood relatives, If the doctrine of worthier title were

abolished not only would this fI"uS‘hT‘d'thH of the sett.lorls scheme be avoided but
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the chances of deple’c.:.on of the estate by reason of t.he inclusion of the trust
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property in the decedent!g%@%@ﬂmzhﬁwm,u7 If the doctrine of

worthier title was abclished the remainder would still be contingent until the

settlor died and he would heve a defeasible reversion up to the moment of his
death, The value of this, of course, would be included in his estate for purposes
of federal taxation, 138 but this defeasible reversion normally would be of little
value, far less than the five percent of the value of the trust property required
by Section 2037 of the internal revenue Code of 195k to bring the value of the

trust properiy into the gross estate of the setilor, 139 s illustration of the

valLe of a defea.s:.ble reVersJ.on is found in Splegelfs cqse. Lo This case involved

PRSERE TR e  we
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the giving of a contingent remainder to the children of the settlor or their issue
oh condition that they survive the settlor but did neot involve the doctrine of
worthier title, The defeasible reversion of the settlor was valued at $7C although
the trust assets amounted to 1,110,000, The persons to take the remainder could
be ascertained only by their surviving the settlor, Until that time the settlor
retained & possibility of having the trust property revert to him or to his

estate, These facts were held to require that the value of the trust property

be included in the gross estate of the settlor, This construction of the tax

2=



laws was considered so harsh that the Congress amended the code overruling the
case in some situations and modifying it in others, 3 In 1954 a further
modification resull ed in the current provisicn of the Internal Revenus Codes 12

In 1945 at the time of the Spiegel case, it would not have been very

important taxwise whether an end limitation to the heirs of the settlor was held
—_— :

ma:.nder or under the doctrme of morthn.er t:.tJJa a reversion was found in

e TR B S L L et Nt A by 7 Ui AT ST, Y Moy

the settlor. If the interest was a remainder it was a contingent remainder and
‘-.'N-—-—_.,
the persons to take would not be ascertainable until the death of the settlor

and they would have to survive him to take, In addition the settlor during the

period of contingency would have a defeasible revers...on and a poss:.olllty, however

T Tk s R g

remote, of hc.v:.ng the estate revert to ‘mn or his estate, Und g of the
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Spiegel case this would have result ed in the inecluvsion of the value of the trust

property in the settlor's gross estate. If the doctrine of worthier title was

applied, then the settlor would have ths reversion and its value would be part

of his gross estate. Today, however, whe'bher the mterest 15 a remalnder or the
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settlorwxfiaﬁi iuﬁ?vif?fm}_’ _;s(lm_qu-?f;bm‘isam;ﬂz:ﬁ. fn agboiition of the doctrine
of worthier title will generally result in finding the end limitation a remainder,
Thiz means the itrust property will be included in the gross estate of the settlor
only if his defeasible reversion has a value in excess of five percent of the
trust property. This is highly unlikely,

The effect of the end limitation to the heirs or next of kin of the
settlor is to be determired by state law, 143 The few tax cases involving trusts
in which such limitations appear seem to establish this rule even if they do not

establish a method for treatment of the tax conseguences of such end 1imitatims.u'h
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FOOTHOTES

; Fourth Redyort iade to His Majesty by the Commissioners, iAppointed to
Encuire Into the Law of England Respecting Real Property Th (2833).
Stat, 3 & Iy Wme IV, c.. 106, § 3 (1833),
Ibid,
3 Restatemunt, Property, 8 31L (2) {1940).
See Estate of Werren, Z11 Tz. 940, 234 M., 835 (1931); Mitchell v, 'Hitchell,
21 ', 2bh (186k); m1is v. Page, 61 ass, 161 (1851).
4L complete consideration of the doctrine is found in Harper and Heckel,

The Doctrine of “orthisr Title, 2L I1l. L. Rev, 627 (1930),

"i statute approved by the Commissioners on Uniform State Laws and by the
American Law Institute has been drafted to accomplish such abolition,"

3 Restatement, Property, 8 314, comment i, special note (1940), See also
Handbool of the Wational Conference of Commissicners on Uniform State Law
and Proceedings 260 (1938),

A rather complete collsction of the cases, the old as well as the new since
the dilution of the rule into one of construction, can be found in Notes,
125 A.LeRe 548 (1940) and 16 4i,L.R.2d 691 (1951),

See 3 Simes and Smith, The Law of Future Interests, 499 (2d ed, 1956).

Tbid,

Doctor v, Hughes, 225 N.Y. 305, 122 N.E. 221 (1919),

"Executory trusts," to the extent that they have been found in fmerican

conveyancing, have little similarity to the executory interests or the

remainders involved in the cases considering the doctrine of worthier

ttle. 4s involved in cases of the rule in Shelley's case, see Note 29 :
L.Rehe (N.S5.) 963, 1136 (1911), See Lewin, Trusts, 6l (Fifteenth Ed. 1950).
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16,

17,

is,

19,

20.

21,

22,

23,

Doctor v. Hughes, 225 N,Y. 305, 311, 122 N.,E. 221, 222 (1919).
Guaranty Trust Co. ve. Ealsted, 245 N.¥Y, 447, 157 N.E. 454 (1927).
Livingston v, Ward, 247 N,Y, 97, 15¢ N.E, 875 (1928); noted
in 75 U, of Pa, L, Rev, 190 (1926),

Id, at 105, 159 N.E. at 876,

%hittemore v. Equitable Trust C. of N,¥,, 250 N,¥Y, 298, 165
V.E, 454 (1929); noted in 29 Colum. L. Rev, 837 (1929};

7 NoY.UsLoRs Rov, 543 (1929),

Id, at 303, 165 V,E. at 456,

Schoallkopf v, Marine Trust Co., 267 N.Y, 358, 296 N,E, 288
(1935} ; noted in 20 Cornell L.Q. 116 {1934); 13 Nu¥.U.LeQs
Reve 317 (1936),

McEvoy v, Central Hanover Bank and Trust Co., 274 N.,Y, 27,

8 N.,E.2a. 265 (1937).

City Benk Fermsrs Trust Co., v. Miller, 278 N.Y. 134, 15 N.E.
2d 533 (1938); noted in 48 Yale L.J. 874 (1939).

Engel v, Guaranty Trust Co,., 280 K.Y, 43, 19 N,E,2&8 673 (1939};
noted in 8 Broocklyn L. Rev, 449 (1939); 17 N.Y.U,L.Q. GKev, 146
(1939); 87 T. of Pa, L. Rev, 1018 (1932); 25 Va. L. Rev. 992
{1939),

Smith v, Title Guaranty and Trust Co., 287 N,¥, 500, 41 N.E.
2d 72 (1942); noted in 17 St. John's L, Rev, 44 (1942),
Scholtz v, Central Hanover Bank and Trust Co., 295 N,Y, 488,
60 .E.2a 503 (1948); noted in 13 Brooklyn L. Rev. 83 (1947);
80 Harv, L., Rev, 147 (1946}; 22 N,Y.,J.L.Q. Rev. 342 {(1947),
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33,
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36,
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38,

Richardson v. Richardson, 298 N,Y., 135, Bl H.E.2d 54 (1948);
noted in 37 colum, L. Rev, 283 (1948); 62 Harv, L. Rev, 313
(1948); 24 Ind, L. J, 292 (1949); 24 N.Y,U.L.Q. Rev, 450
(1949) ; 1 Syracuse L, Rev, 96 (1949),

Matter of Burchell, 299 N.¥, 351, 87 N.E.2d 293 (1949);
noted in 49 Mich, L, Rev, 138 (1950}; 1 Syrescuse L. Rev,

319 (1950); 35 Va, L., Rev, 794 (1949),

Richardson v. Richardson, 298 N,¥, 135, 139, 81 N.E.2d 54,

56 (1948),

1d., at 140, 81 N,E,2d at 56.

Id, at 144, 8l N.E.2d at 5@,

Supra nots 15,

Berlenbach v, Chemical Bank and Trust Co., 235 App. Div, 170,
256 N,Y. Supp. 563 (1932), off'd 260 N.Y. 539, 184 N.E, 83
(1933) .

Hussey v. Clty Bank Farmers Trust Co, 236 App. Div. 117,

54 N.Y.S.2d 23 {1932), aff'd 261 N,¥, 533, 185 N.E, 726 (1933},
Supra note 21,

Supra note 22,

Supra note 15,

Supra ncte 29,

Richardson v, Richardson, 208 N.Y, 135, 140, 81 N,E.2d 54,

56 (1948),

Kolb v, Empire Trust Co,, 280 App., Div. 370, 113 N,¥,8.2d
550 (1952),

Id. at 372, 113 N.Y.S.2d at 553.
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Supra notes 25, 26,

Supra note 23,

lMatter of Burchell, 299 N.Y. 351, 360, 87 N,E.2d 293 297 (1949).
It may be noticed that the court did not restrict the quoted

statement to testamentary powers, However that was the type of power

involved in the Burchell case and in the cases cited therein, In

addition in one of the cited cases there was an igﬁgglzizgg pOower,

In the Richardson case, a year earlier than the Burchell case, the

court stressed that the settlor reserved a testamentary power only

and concluded that had the settlor intended to create a reversion the

By parity of

reasoning had the settlor iniended to create a reversion the reserva-

reservation of the power would have been superfluous.

tion of an inter vivos power would have been superfluous but the court
said in the Burchell case that the reservation of such a power would
have irdicated that the settlor had retained a reversion and that

it was the absence of an inter vivos power that was the material
factor,

Supra note 13,

Supra note 19,
Supra note 23,

Supra note 15,

note 22,

Sunra

Supra note 18,
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65,

Guaranty Trust Co. v, Armstrong, 43 N.Y.S.2d 897 (1943},

aff!d 268 App, Div, 763, 49 N.Y.S5.2d 286 (1944), affld

without opinion 294 N,Y. 666, 60 N.E,2d 757 {1945).

Berlenbach v. Chemical Benk and Trust Co., 235 App, Div,

170, 256 N.Y.Supp. 563 (1932), aff'd 260 NW.Y, 539, 184

N.E., 83 {1933).

Matter of Burechell, 299 N.Y, 351, 360, 87 N.E.2d 293, 297 (1949),
This factor is considered in the following section.

Carey end Schuyler, Illinols Law of Future Interesta 196 (1941).

Supra note 18,

Berlenbach v. Chemical Bank and Trust Co., 235 App. Div. 170,

256 N.Y. Supp. 563 (1932), eff'd 260 N.Y. 539, 184 N.,B. 83

(1933).

Id4, at 173, 266 N.Y. Supp. at 566.

Supra note 22,

Supra note 15.

Supra note 19,

Engel v. Guaranty Trust Co., 280 N.¥, 43, 4%, 19 H.E.2d 673,

674 {1939).

Id., comment c.

Simes and Smith, Puture Interests § 1608 (2d eds 10586) ;

Morris, The Inter Vivos Branch of the Vorthier Iitle Doctrine,

2 Okla, L. Rev. 133 {1949).
Supra note 16,
Supra note Zl.
Supre note 22
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64, V1ittemore v. Equitable Trust Co. of N.Y., 250 N,Y¥. 298,
165 N.E. 454 {1929),

65, Engel v. Guaranty Trust Co., 280 N.Y. 43, 47, 19 K.E,2d
873, 675 (1939).

66, MNatter of Burchell, 289 N.Y. 351, 360, 87 N.E.2d 293, 297
(1949).

67, Id. at 362, 87 N,E.2d at 298.

68, Report of lNew York Law Revision Commission 91, 111 (1951),

69, Leaws of New York, 1951, c. 180, p. 729,

70. TIn genersl see Note, Revocation of Inter Vivos Irust in Naw

York, 26 St, John's L. Rev. 201 (1951},

7l. Niles, Trusts and Administration, Annuel Survey of American

Law 570, 575 {1952); Sparks, Future Interests, Annual Survey

of Amsrican Law 644, 648 {1951); Scott, Revcking a ITrust and

Recent Lezislative Simplification, 65 Herve. L. Rev, 617

(1952) ; Kote, 26 N.Y¥.U.L.Q. Eev, €78 {1951) ; Note, 26 St
John's L. Reve, 201 (1951),
72, See Notes, 16 A.L.R.2d 691 (1951), 125 A.L.R. 548 (1940) .
73. Genoral considerations of the doctrine include: Simes and
Smith, The Law of Future Interests, c. 46 {24 ed, 19586);

Morris, The Inter Vivos Branch of the Vorthler Title Doctrine,

2 Okla, L. Rev, 133 (1949).

h. See Vilson ve. Fharris, 203 Ark, 61k, 158 S,77,2d 27k (1941); Robinson v.
Hlankenship, 116 Temm, 39h, 92 S.V. 854 {1906).

75, See Carey and Schuyler, Illinois Law of Future Interests § 123, p. 189
(1911); Kelly, Real Estate Developments, L3 Ill, B. Jo 59 (1954)e

76, Leaws of Illinois 1955, p. L98.
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Minnesota. Laws of Minnesota 1939, ¢, 90, p. 143; Shaw v,
Arnett, 226 Minn. 425, 33 N,W.2d 609 (1948); Report of the
Conmittee on Real Estate Law and Practice, Part II, 23
Minn, L. Rev,, 182 (1938); See Comment, 22 Mirn. L. Rev,
134 (1937); MYebraske Laws 1941, ¢. 153, §g& 14, 15; Foster,

Some Observatlons on the Unlform Property Act, 20 Keb, L,

Rev. 333 (1941); Hebraska, See Ginsburg, The Uniform

Property Act —=- What Is Nebraska Lo Do About It? 18 Neb, L.
Buli. 132 (Proceedings of the State Bar Associatlon 1239).
McKenna v. Seattle-First National Benk, 35 Wash,2d €662, 214
P.2d 664, 16 A.L.R.2d4 679 (1950),

Fidelity Union Trust Co., v. Parfner, 135 N.J. Eq. 133, 37
A.2d 675 (1944),

Morris, The Inter Vivos Branch of the Uorthler Title Doctrins,

2 Okla, L, Rev. 133 (1949); Reno, The Docirine of Viorthier

Title as Applied in Maryland, 4 Md, L. Rev, 50 (1940) ;

Warren, Remainder to Grantor's Heirs, 22 Tex. Ls Rev, 22

{1243},

2 Scott, Trusts 8 127.1 (2d ed. 1956); Simes and Smith, The
Law of Puture Interests, c. 46 (24 ed, 1956); 3 Reatatement,
Property, 8 314 {1940); 1 Restatement, 8 127 (1935); Oler,

Remeinders to Conveyors! Heirs or Next of XKin, 44 Dicks L.

Rev,., 247 {1940).

Carey snd Schuyler, Illinois Law of Future Interests, 8 125
(1941) ; Nossaman, Trust Administration and Taxatlon, 8 303
(1945) ; 3 Walsh, Commentaries on Law of Real Property, & 289

(1947) ; Nossaman, Gifts to Heirs -~ Remainder or Reversion,
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24 Cal. B.J. 59 (19492); Schuyler, Fubture Interests in I1llinois,

50 Horthwestern L. Rev. 457 (1956); Simes, Fifty Years of

Future Interests, 50 Harv, L. Rev, 749 (1937},

"Wihe ther the rule should be abrogated completely 1s a

metter for the Legislature,”
# 3% %

"Tn analyzing an instrument and sttempting to explore
the almost ephemeral gqualities which go to proverthe necessary
intent, many single fsctors may be conslidered, Some considered
significant in one case may be deemed minimel in ancother, since
their effect may be counteracted by the presence of other
factors, It 1s impossible to set up absoclute eriteria to
gserve as a measuring standard for all cases #=:," Matter
of Burchell, 299 N,Y, 351, 360, 361, 87 N,E.2d 293, 297 (1949),
Ses Carey and Schuyler, Illinols Law of Future Interests,
8§ 124 (1941); Nossaman, Trust Administration and Taxatlon,
8 304 (1945).
For discussions of the Californle cases see, Fraser, Future
Interests in 2 Survey of California Law 211 (1949~50);

Turrentine, Future Interests in 1l Survey of California Law

196 (1948-49); Ferrier, Gifts to Helrs in California, 26

Calif, L, Rev. 413, 430 (1938); Morris, Bizby v. California

Trust Co. -~ An Angwer to Mr, Hosgssaman, 24 Cal., B.J. 324

(1949) ; Nossaman, Gifts to Heirs -- Remainder or Reversion,

24 Cal, B.J. 52 (1949); Nossaman, Gifts to Heirs =~ Remslnder

or Reversion, 24 Cal. B.J, 329 (1949); Corments, 37 Calif,
L. Reve 283 (1949}; 1 Hastings L,J. 82 (1949}: 22 So. Calif,
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L. Reve 497 (1949); 1 Stan, L. Rev. 774 (1949).

Gray v. Union Trust Co., 171 Cal, 637, 154 Pac., 306 (1915).
Id, at 640, 154 Pac, at 308,

at 641, 154 Pac, &t 308,

*

at 641, 154 Pac, at 308,

BRI

at 643, 154 Pac, at 309,

-*

H
2

» at 649, 154 Pac, at 311,

Bixby v. Hotchkiss, 58 C.A. 24 445, 136 P, 24 597 (1943),
Id. at 451, 136 P, 24 at 800,

Bixby v. California Trust Co., 190 P, 24 321 (District Court
of Appeal, 1948); 33C. 2d 495, 202 P, 24 1018 {1949),

Id.,, 33 C.2d at 497, 202 P, 2d at 1018,

Ide., 190 P, 2d at 328,

Id., 33 C. 24 at 497, 202 P, 2d at 1019,

Id. 33 C 2d at 498, 202 P, 24 at 1019,

Nelson v, California Trust Co., 198 P, 2d 66 (Pistrict Court
of Appeal, 1948}; 33C. 24 501, 202 P, 2d 1021 (1949),

Id., 198 P. 24 at 66,

Bixby v. California Trust Co., 33 C. 24 495, 202 P, 24 1018
(1949},

Doctor v, Hughes, 225 N.Y. 305, 122 N.E. 221 (1919).

Ses Simes and Smith, The Law of Future Interests, 8 1607

(2@ ed. 1958); Morris, The Inter Vivos Branch of the Worthier

Title Doctrine, 2 Okle, L. Rev, 133, 167 (1949).

See 3 Restatement, Property § 314, comment g (1940).
See concurring opinion of Judge Carter, Bixby v. California

Trust Co., 33 C.2d 495, 499, 202 P,2d 1018, 1020 (1949),
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Cal, Stat. 1850, c. 95, p. 219, now Cal, Civ. Code § 22.2,
Cal. Civ. Code 8 10G6.

Id. & 1069,

Id, 8 1638.

Id., § 1641,

Id, BB 1644, 1645.

Id. 88 1069, 1654,

See Handbook of the Nationsl Conference of Commlssionsrs on

Uniform State Laws and Proceedings 1938, 195, 2568-68 (1938);

OA Unif. Laws Ann. 2490-257 (1951).

Proceedings of Minnesota State Bar Assoclation, Part 1I,

23 Minn, L. Rev, 182 (1938).

Law of Minnesota 1939, c. 90, p. 143, Ths statute quoted

was Introduced by s paragraph which read: "Section 1.
Vorthier title rule abolished, -- That Sectlon 8058 Mason's
Minnesota Statutes of 1927 be and the same is hereby amended
so 88 to read as follows:"

The statute is now Minn, Stat., 8500.14(4) (Henderson
1945) ; 28 !inn, 3tat, Ann, §500.,14 {4) (1947)

Ginsburg, supra note 75; Foster, supra note 75.

Ginsburg, supre note 75, at 143,

Nebraska Laws 1941, ¢, 153, Seecs, 14, 15; 2 Neb. Rev. Stat,
8876~114; 76-115 (1943).

See pege 26 supra.

Lews of New York 1951, e. 180, p. 729; N.Y. Pers, Prop. Law
§23 and N.Y, Real Prop., Law 8118.

See note 73 supra,
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See Schuyler, Future Interests in Illinols, 50 Northwestern

L. Rev. 457 (1955).

Lews of Tllinois 1955, p. 498; Ill, Stat. Ann., c. 30,
gg1es, 189 (1955).

Stat., 3%4 Wm, IV, c. 106, sec. 3 {1833).

See Bunting v. Speek, 41 Kan., 424, 21 Pac. 288 (1889),
and question concerning opinion volced in Xirkpatrick v,
Kirkpatrick, 112 Kan, 314, 211 Pac. 146 (1922).

Laws of Kansas 1939, c. 181, sec. 6; Kan. Gen, Stat, Ann, %
858=506,

See Corment, 37 Callf. L. Rev. 283 (1949) .

Report of New York Law Revislon Commission 91, 111 (1951),

Reno, The Doctrine of Worthler Title as Applied in Maryland, %

4 ¥4, L. Reve 50 (1939).
ilyerberg, larylend Examines the Proposed Uniform Property

Act, 4 Md, L. Reva 1 (1939).

Oler, "Remainders" To Conveyor's Heirs or Next of Kim, 44

Dick., L. Reve 247, 263 (1940},

See Schuyler, supra note 105, et 470.

i
3ee Turrentine in Future Interests, 1 Survey of California l
Law 196, 198 {1948-1949) . é
On taxation of reversions see Section 2033, Internal Revenus
Code of 1954,
A1l or pert of the trust property may be included in the
gross estate of the settlor by reason of common provislons

of trusts, such as the retention of a life estate or the
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reservation of a power of appointment, See Internal Revenue
Code of 1954, 882036, 2041,

128, Internal Revenue Cods of 1954, 82033, See Adrlance v, Higgins,
113 F, 24 1013 (1940},

139, On the method for determining the value of the settlor's
defeasible reversion see Regulation 105, §81,17, Fed, Tex
Regs. {1958}, |

140, In re Estate of Splegel v. Commissioner, 335 U.3, 701, 69 S.
Ct. 301, 93 L. Ed 330 (1949).

141, For more than forty years the federal estate tax has been
levied on the property of a decedent who 1n his iifetime
had made "trensfers intended to take effect in poasession or
enjoyment at or after his death.," See Internal Revenue Code of
1939, section 811 (c¢) (1) and (2). By 1949 the quoted pro-

. viston was held to include transfers in whlch the grantor,

knowingly or unknowingly, retained a reversionary interest
or possibility that the property might revert to him or his
estate, In re Estate of Splegel v, Commissloner, 335 U.S.
701, 69 S. Ct. 301, 93 L. Ed. 330 (1949). The Technical
Changes Act of 1949, 63 stat. 891 (1949), overruled the
Splegel case as to transfers prior to October 8, 1949, and
modified the ruling of that case as to later transfera., The
House Committes in 1ts report attending the Internal Revenue
Cods of 1954, considersd the law still unduly harsh 1n
subjecting to estate tax assets of a trust under which the
gsettlor substantially disposed of all hls Interests, mersly

because the ultimate takers were not to be determined until
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143..

144,

the time of the settler's death, Sse House Commlttee Report,
CCH 2041, 81468.,15 (1958). The Internal Revenus Code of
1954, 82037 modified the law in keeping with the House

Commi ttee Report,

Internal Rewvenue Code of 1954, 82037, 4A P.H. Fed Tax Service
120, 370 et seq. (1956},

For a general statement on reference to state law in federal
taxation, see Gallagher v, Smith, 223 F, 24 218 (1955). See
£lso Slade's Estate v, Cormissioner of Internal Revenus, 190
F, 2d 689 (1951},

Hotice that all these cases were declded prlor to the Techni-
cal Changes Act of 1949 and the Internal Revenue Code of
1954, See Morsman v, Commissioner of Internal Revenue,

90 F, 24 18, 113 A,L.R. 441 (1937}; Beesch v, Busey, 156

P, 24 496 (1946); Commissioner v, Hall!s Estate, 153 I,

24 172 (1946},
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£y

MINUTES CF MEETING
OF
SOUTHERN COMMITTEE
June 8, 1957
Los Angeles

Members Research Consuitants

Mr. Stanford C. Shaw Professor Harold E. Verrall
Mr. John D. Babhage Profesgor James H. Chadbourn
Professor Arvo Van Alstyne
Messrs. Robert Nibley, Albert
J. Day and John N. Mcilaurin
of the firmm of Hill, Farrer
& Burrill

Stafft

Mr. John R. McDonough, Jr.

STUDY NO. 31 -- DOCTRINE OF WORTHIER TITLE

The Committee discussed with Frofessor Verrall his study and the
reccmendations made therein and considered a proposed statute submitted by

Professor Verrall at the meeting to accomplish the repeal of the Doctrine of

Worthier Title, It was agreed that Professor Verrall would revise his manuseript

to show with respect to each of the New York cases discussed therein the purpose
for which the action was brought and that he would add to the manuscript a
discussion of the tax implicatlions and consequences of the Doctrine of Worthier
Title. It was aiso agreed that the Bxeculive Secretary would send to Professor
Verrall for his consideration a number of suggested editorisl changes in his
manuscript.

The Committee mekes the following recommendations:

N

1. That Professor Verrall's study be accepted and approved for
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publication by the Commissicn, subject to the revisions agreed upon as
reported above, and that Professor Verrall be pald far his study.

2. That the Commission recommend the abolition of the Doctrine of
Worthier Title in California through the enactment of the following statute:

The doctrine of worthier title, both as a rule of

law and as a rule of construction, as applied to limitations

to beirs or next of kin of conveyors or testators , O

limitations having such meaning though nok employing

such terms, is abolished and the meaning of such limitations

shall be determined by the general rules controlling the

constructicn of deeds or wills.
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STUDY KO, 36 - CONDEMNATION LAW AND PROCEDURE

The Committee talked with Messrs. Nibley, Day & McIaurin of the
firm of Hill, Farrer and Burrill, the research ccnsultant on this study.
Certain preliminary matters were discussed and it was agreed that the firm will
submit 2 study covering cost of removal and relocation, taking of possession
and passage of title, and evidence within six months. It was also agreed that
the firm may prepare the study in several parts subnitting the earlier porticns

within a shorter time if this is found te be convenient.

-
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STUDY NO. 3% - UNIFORM RULES OF EVIDENCE

The Commitiee talked with Professor Chadbourn about his first study,
covering presumptione. The subject matter was discussed at length. Due to
its complexity no decision was reached concerning the acceptability of the
study or a recommendation for Commission action. It was agreed that ali
concerned would give the metter further study and that Professor Chadbowrn's
study would be discussed egain at the next meeting of the Committee. Professor
Chadbourn reported that he had completed another portion of his study and
would send it to us shortly and stated that he would continue working on
other portions and submit studies from time to time. Xt was agreed that any
studies received sufficiently in advence of the next meeting of the Committee
to afford sn opportunity for study prior to the meeting would also be discussed

at that time,

-
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STUDY NO. 37(L) - CIAIMS STATUTES

The Committee talked with Professor Van Alstyne about his study and
the recommendations made therein. It was agreed thet Professor Van Alstyne
would add to the study a summery of the material at pages 1 - 148 of his
manuscript which analyzes the present state of the law and demonstrates the
urgent need for reform, to be placed either immediastely following page 148
of the manuscript or at the beginning of the study. The discussion then
turned to the constitutional amengment and statute proposed by Professor Van
Alstyne. A number of proposed chapnges in this material were discussed end
acted upon. At the conclusion of this discussion Professor Van Alstyne
expressed his desire to revise this portion of his study, drawing upon the 1ﬂea§
developed in the course of the meeting.

The Comnittee makes the following recommendations:

1. That Professcr Van Alstyne's study be accepted and approved for
publication by the Commission, subject to the revisions agreed upon as reported
above, and that Professor Van Alstyne be paid for his study.

2. That the éommissian recommend the adoption of the following

congtitutional amendment and statute:
Proposed Constitutionzl Amendment

The Legislature shall have power to prescribe by
law procedures governing the presentation and consideration
of claims against counties, cities and counties, cities,
districts, authorities or other political subdivisions and

all officers, agents, employees therecof.

-5
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Proposed Statute Governing Claims Against Political

Subdivisions

§1. This act shall not apply to (a) claims for exemptianm,
cancellation or refund of taxes; (b) claims required by any
provisions of law relating to mechanics' and materialmen's liens;
{c) claims for wages, salaries, fees and reimbursement for
expenses of public employees; (d) claims srising under workmen's
compensation lews; (e) claims for aid under any public assistance
program; (£) claims arising under any retirement or pension
syastem; (g) claims for interest or principsl upon bonded
indebtedness.

§2. Claims against the State shall be governed by
Part 1, Division L4, Title 2 of the Government Code and such
cther provisions of law as may be spplicable thereto.

§3. This act shall be applicable only to causes of
action which accrue subsequent to its effective date,

§4. "Public entity" means a county, city, city end
county, district, authority, or other political subdivision.

§5. Except as limited by Section 1 hereof no suit
may be brought ageinst a public entity on any claim for
money or dameges upon which a legal acticon might be brought
against such public emtity until a written claim has been
presented to the publie entity in conformity with the
provisions of this Act by the claimant or by a perscn acting

in his behalf and has been rejected in whole or in part.

B
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P

Note:

Committee
membexs
disagreed

inclusion
of
bracketed
material
in this
section;
s Shaw for,
Babbege
against.

§6. By written agreement, compliance with the
provisions of this act may be waived by a public entity with
respect to any or all claims a.rising out of an express contract
between the parties to the waiver agreement.

§7. A claim may be presented to a public entity only
by delivering the claim personally to the clerk or secretary
[or to a member of the governing body) thereof or by sending
the claim to such clerk or secretary or to the governing body
at its principal place of business by msil postmarked not
later than the ninetieth day after the cause of acticn to
which the claim relates has accrued. If a claim is not
presented to the person designated in this section the
presentation shall be deemed valid if the claim is actually
received by the clerk, secretaery, [governing board member, ]
or governing body within the time prescribed by this act.

§8. Where the claimant is an infant, or is mentally
or physically incapacitated, and by reason of such disability
falls to present a claim within the time allowed, or where a
person entitled to present a claim dies before the expiration
of the time ellowed for presentation, any court which would
bhave proper jurisdiction and venue of an action to enforce
{the cause of action to which the claim relates may grant
leave to present the claim after the expiration of the time
allicowed, where the public entity against which the claim is made

will not be uwonduly prejudiced thereby. Application for such

-7-
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leave must be made by duly noticed motion, accompanied by

affidavits showing the reasons for the delay and a copy of
the proposed claim, made within a reascnsble time, not to

exceed one year, after the expiration of the time allowed

for presentation,

§9. 1If the claim as presented is insufficient or
inaccurate as to form or contents, or omits to give relevant
and meterial information, the governing body of the public
entity may give the person presenting the claim written
notice of its insufficiency. Within ten days aPter receipt
of the notice, the person presenting the claim may file a
corrected or amended claim which shall be considered a part
of the original claim for all purposes. ‘Unless notice of
inéufficieney is given, any defects or omissions in the
claim are waived, except that no notice of ingufficiency
is required when the claim feils to give the address of
the person presenting the claim. |

§10. The public entity shall be estopped from
asserting the insufficiency of a c¢laim actuslly flled as
to form or contents, or as to time place or method of
presentation of the claim if the claimant or persom
presenting the claim in his behalf has reasonably and
in good faith relied on any representation express or
implied that a claim was unnecessary or that his claim
had been presented in conformity with legal requirements, -

made by any responsible officisl, employee or agent of the

—
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public entity if it is shown that the public entity had
actual notice of the essential facts upon which the claim
is based within the time provided herein for the presentation
of the claim.

§$11. If the governing body of the public entity
fails or refuses to allow or reject & claim for ninety
days after it has been received by a person designated
in Sectiom 7, the claim shall be deemed to have been rejected
on the ninetieth day. An action on such a claim must be
comuenced within six months efter such ninetieth day.

§12. If a claim is allowed in pert and rejected
in part, the claimant may accept the amount allowed and sue
for the balance., An action upon a claim rejected in whole
or in part must be commenced within six months after the
claimant receives written notice of such rejection.

§13. This act shall be exclusively applicable to
-claime within its scope not governed by any other claims
procedure in existence on its effective date, All other
claims within the scope of this act shall also be governed
by this act, bul substantial compliance with the requirements
of any other claims procedure established by a statute,
charter or ordinance in existence on the effective date of
this act shell be regarded as equivalent to compliance with
the terms of this act.

§§ 14 et seq. [Repeal of all existing statutes superseded

and enactment of cross-references in such cases to this act.]
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There being no further business, the meeting was adjourned.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary

JRM: fp




